January 27, 2021

SENATE BILL No. 389

DIGEST OF SB 389 (Updated January 25, 2021 12:59 pm - DI 141)

Citations Affected: IC 13-11; IC 13-14; IC 13-18; IC 13-30;
IC 14-28; IC 35-52; noncode.

Synopsis: Repeals state regulated wetlands law. Repeals the law
requiring a permit from the department of environmental management
for wetland activity in a state regulated wetland. Makes corresponding
changes to eliminate references to that law. States that the repeal of that
law 1s not intended to affect: (1) the regulation in Indiana under the
federal Clean Water Act of the discharge of dredged or fill material
into waters of the United States; or (2) the authorization of the state of
Indiana to administer the National Pollutant Discharge Elimination
System permit program. Provides that the repeal of that law
extinguishes any judicial or administrative proceeding concerning an
alleged violation of IC 13-18-22, an administrative rule concerning IC
13-18-22, or the terms of a permit issued under IC 13-18-22.

Effective: July 1, 2021.

Garten, Messmer, Rogers, Baldwin,
Zay, Sandlin, Doriot, Gaskill,
Niemeyer, Brown L, Freeman, Koch,
Houchin, Busch, Crane

January 14, 2021, read first time and referred to Committee on Environmental Affairs.
January 26, 2021, amended, reported favorably — Do Pass.
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January 27, 2021

First Regular Session of the 122nd General Assembly (2021)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style type,
additions will appear in this style type, and deletions will appear in this style type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that adds
a new provision to the Indiana Code or the Indiana Constitution.

Conlflict reconciliation: Text in a statute in this style type or this styte rpe reconciles conflicts
between statutes enacted by the 2020 Regular Session of the General Assembly.

SENATE BILL No. 389

A BILL FOR AN ACT to amend the Indiana Code concerning
environmental law.

Be it enacted by the General Assembly of the State of Indiana:

SECTION 1. 1C 13-11-2-25.8 IS REPEALED [EFFECTIVE JULY
1, 2021]. See: 258 a) For purposes of 1€ 1318+
b “CElass 1 wetland" means an isotated wetland deseribed by one
D or both of the fotowing:
Ay At teast fifty percent (56%) of the wettand has been
disturbed or affeeted by human aetivity or development by one
b or more of the following:
9 Removal or replacement of the naturat vegetation:
i) Modifteation of the naturat hydrotogy-
B) The wetland supports onty minimal wildlife or aquatie
habitat or hydretogic functton because the wetland does not
provide eritical habitat for threatened or endangered speetes
histed in accordance with the Endangered Speetes Aet of 1973
16 B-5-€- 153+ et seq) and the wetland 1s characterized by at
teast one (1) of the fotowmg:
) The wetland 1s typified by tow spectes diversity:
i) Fhe wetland eontains greater than fifty pereent (56%6)
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areal coverage of non-native invasive spectes of vegetation:
fonetton:
) tClass H wetland" means:
A) an tsolated wetland that s not a €lass t or €lass 1t
wetland: or
(B) a type of wetland listed m subdiviston (3H}B) that weuld
meet the definition of €lass 1 wetland if the wetland were not
a rare or ecologieally important type: and
3) LClass H wettand" means an tsolated wetland:
A) that is tocated in a setting undisturbed or minimally
distirbed by human activity or development and that supports
more than mintmal wildlife or aquatic habitat or hydrotogie
funetton: or
(B) untess classifted as a Class H wetland under subdiviston
2)(B); that 1s of enie (D) of the foltowing rare and ecologieatty
important types:
tv) Eypress swamp:
tvt) Pune and swate:
tix) Forested swamp:
) Mart beach:
D) Muck flat:
txtv) Sedge meadow:
xv) Shrab swamp-
tb) For purposes of this section; a wetland or setting ts not
constdered disturbed or affected as a result of an actron taken after
January 1; 20604; for which a permit ts required under 1€ 13-18-22 but
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has not been obtained:

SECTION 2. IC 13-11-2-29, AS AMENDED BY P.L.189-2018,
SECTION 107, IS AMENDED TO READ AS FOLLOWS
[EFFECTIVEJULY 1,2021]: Sec. 29. "Clean Water Act", for purposes
of this chapter 1€ +3=+8=22; and IC 13-18-23, refers to:

(1) 33 U.S.C. 1251 et seq.; and
(2) regulations adopted under 33 U.S.C. 1251 et seq.

SECTION 3.1C 13-11-2-36.3 IS REPEALED [EFFECTIVE JULY
1, 2021]. See: 363 “Compensatory mitigation'; for purposes of
1€ 13=18-22; means the:

b restoration: or

2) creation;
of wetlands to offset or compensate for a toss of wetlands resulting
from an authorized wetland activity: Wetlands enfargement;
enhancement; and preservation may be considered compensatory
mittgation ont a case=by-case basts; partteutarty for Class H wetlands:

SECTION 4. IC 13-11-2-74.5 IS REPEALED [EFFECTIVE JULY
1, 2021]. See: 745- (a) “Exempt tsolated wetland'; for purposes of
1€ 13-18 and environmental management laws; means an isolated
wetland that:

D is a voluntarily created wettand untess:
&) the wetland is approved by the department for
compensatory mitigation purposes in aceordanee with a permit
tssted under Seetion 464 of the €lean Water Aet ot
1€ 131822
B) the wetland ts reclassified as a state regulated wetland
under 1€ 13-18-22-6(¢); or
€©) the owner of the wetland declares; by a written instrument:

D recorded in the office of the recorder of the county or
cotnties i which the wetland 1s toeated: and

that the wetland ts to be constdered i all respeets to be a state
regutated wetland:

2) exists as an tnetdental feature i or on:
A) a restdentiat tawn:
B) a lawn or landscaped area of a commeretal or
governmental complex;
t€) agricutturat tand;
(P a roadside diteh;
(E) an trrigation ditch: or
) 2 manmade drainage controtl structire:

3) s a fringe wetland assoctated with a private pond:
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4 1s; or 1s assoctated with; a manmade body of surface water of
any size ereated by
A) excavating;
By diking: or
dry tand to collect and rcfam water for or incidental to
agricuttural; commeretal; industrial; ot aesthetic purposes:
€5) subjeet to subsection (c); 15 a Class I wetland with an area; as
delineated; of one=half (1/2) acre or tess;
6) subjeet to sttbsection (d); 1s a Etass H wetland with anr area; as
delineated; of one-fourth (1/4) acre or tess;
P ts tocated on tand:
A) subject to regutation under Ynited States Pepartment of
Agriculture wetland conservation programs; inchading
Swampbuster and the Wettands Reserve Program; becatise of
vohintary enroment in a federal farm program: and
(B) used for agricultural or other purposes altowed under the
programs referred to in elause (A); or
8) s constructed for reduction or eontrot of pottution:
tb) For purposes of subsectton (2){2); an tsotated wettand extsts as

—
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21 an tnetdentat feature:

22 i

23 A) the owner or operator of the property or facitity deseribed
24 in subseetton (a){2) does not intend the isotated wettand to be
25 a wettand:

26 (B) the tsotated wettand ts not essenttat to the function or use
27 of the property or factlity; and

28 (€) the isotated wettand arises spontancousty as a result of
29 damp sott condittons ineidentat to the function or use of the
30 property or facitity; and

31 2) if the isotated wetland satisftes any other factors or criterta
32 estabtished in rutes that are:

33 tA) adopted by the board: and

34 B) not inconsistent with the factors and eriterta deseribed in
35 subdtviston (-

36 te) The totat acreage of €lass T wetlands on a tract to which the
37 exemption described i sttbsectton (a)(5) may apply s limited to the
38 targer of:

39 b the acreage of the targest individual tsotated wettand on the
40 tract that qualiftes for the exemption described i subsection
41 5); and

42 2) fifty percent (56%) of the cumutative acreage of alt indrviduat
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solated wetlands on the tract that would qualify for the exemption
td) The total acreage of Class H wetlands on a tract to whieh the
cxemption described i subsection tajt6) may apply is himited to the
targer of:
D the acreage of the targest ndividuat isolated wettand on the
tract that qualiftes for the exemption desertbed in subsectton
ta)6); and
) thirty=three and one=third pereent (33 1/3%) of the eumulative
acreage of all individual isotated wetlands on the tract that wotdd
the hmitation of this stbsection:
te) An tsolated wettand deseribed in stbsection (a)(5) or ()(6) does
not include an isotated wetland on a tract that eontains more than one
b of the same class of wetland until the owner of the tract nottfies the
department that the owner has selected the tsolated wetland to be an
exempt tsolated wetland under subseetton (a)(5) or (@)(6) consistent
SECTION 5.1C 13-11-2-104.7ISREPEALED [EFFECTIVEJULY
1, 2021]. See: 1647 n hent fee mitigation program's for purposes of
1€ 13-18-22-6; means a program under which a persoen proposing a
wetland activity in a state regulated wetland provides funds to a third
party that will use the funds to offset the toss of wetlands resulting from
SECTION6.1C 13-11-2-221.5ISREPEALED [EFFECTIVEJULY
1, 2021]. See: 22+5; “State regulated wetland'; for purposes of
1€ 13-18; means an tsolated wetland tocated i Indiana that 1s not an
exempt isotated wetland:
SECTION 7.1C 13-11-2-265.6 ISREPEALED [EFFECTIVEJULY
1, 2021]. See: 265:6- “Wetland activity"; for purposes of 1€ 13-18-22;
means the discharge of*
b dredged; or
2) fit;
matertal into an isolated wetland:
SECTION8.1C 13-11-2-265.8 ISREPEALED [EFFECTIVEJULY
1, 2021]. See: 2658 “Wetlands delineation” or detineation'; for
purposes of section 745 of thts chapter; means a technteal assessment:
D of whether a wetland exists on an area of land: and
2 if so; of the type and quality of the wetland based onr the
presence or absence of wetlands characteristies; as determined
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1 Report Y=87=t of the United States Army Eorps of Engineers:
2 SECTION 9. IC 13-14-9-3, AS AMENDED BY P.L.100-2006,
3 SECTION 8, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
4 JULY 1, 2021]: Sec. 3. (a) Exeept as provided in subsection (b); The
5 department shall provide notice in the Indiana Register of the first
6 public comment period required by section 2 of this chapter. A notice
7 provided under this section must do the following:
8 (1) Identify the authority under which the proposed rule is to be
9 adopted.
10 (2) Describe the subject matter and the basic purpose of the
11 proposed rule. The description required by this subdivision must:
12 (A) list all alternatives being considered by the department at
13 the time of the notice;
14 (B) state whether each alternative listed under clause (A)
15 creates:
16 (1) a restriction or requirement more stringent than a
17 restriction or requirement imposed under federal law; or
18 (i1) a restriction or requirement in a subject area in which
19 federal law does not impose restrictions or requirements;
20 (C) state the extent to which each alternative listed under
21 clause (A) differs from federal law;
22 (D) include any information known to the department about
23 the potential fiscal impact of each alternative under clause (A)
24 that creates:
25 (i) a restriction or requirement more stringent than a
26 restriction or requirement imposed under federal law; or
27 (i1) a restriction or requirement in a subject area in which
28 federal law does not impose restrictions or requirements;
29 and
30 (E) set forth the basis for each alternative listed under clause
31 (A).
32 (3) Describe the relevant statutory or regulatory requirements or
33 restrictions relating to the subject matter of the proposed rule that
34 exist before the adoption of the proposed rule.
35 (4) Request the submission of alternative ways to achieve the
36 purpose of the proposed rule.
37 (5) Request the submission of comments, including suggestions
38 of specific language for the proposed rule.
39 (6) Include a detailed statement of the issue to be addressed by
40 adoption of the proposed rule.
41 by This scetton does not apply to rutes adopted under
42 1€ 13-1822=2; 1€ 13-18-22-3; or 1€ 1318224
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te) (b) The notice required under subsection (a) shall be published
electronically in the Indiana Register under procedures established by
the publisher.

SECTION 10. IC 13-18-22 IS REPEALED [EFFECTIVE JULY 1,
2021]. (State Regulated Wetlands).

SECTION 11. IC 13-30-10-6 IS REPEALED [EFFECTIVE JULY
1,2021]. See: 6- ta) A person who:

D knowingly or intenttonally viotates:
A) the terms of a permit tssted under 1€ 13=18-22 that refates
to state regulated wetlands: ot
(B) a statute that relates to state regulated wetlands; and
2) causes substantial harm to a state regulated wetland:
commits a Eevet 6 felony:
1€ 35-56-3=2; the court may order a person convicted under this section
to pay:
D a fine of at teast five thotsand dottars ($5;006) and not more
than fifty thousand doHars (550,000} for each day of viotation: or
) 1f the person has a prior unrelated convtetton for an offense
tnder thts title that may be puntshed as a felony; a fine of not
more than one hundred thousand dottars (5166,066) for cach day
of violation:
In determintng the amount of a fine tmposed for a violation of this
meluding unjust enrichment; reeetved by the defendant as a result of
the untawfut eonduet:

SECTION 12. IC 14-28-1-37, AS ADDED BY P.L.214-2014,
SECTION 2, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2021]: Sec. 37. The department and the department of
environmental management shall, not later than January 1, 2015,
develop and implement a process to improve efficiency and
transparency in programs for:

(1) water quality certifications from the department of
environmental management under IC 13-13-5-1(1) and Section
401 of the federal Clean Water Act (33 U.S.C. 1341); and

) permits from the department of environmental management
for wetland activity in a state regulated wetland under
1€ 13-18-22; and

) (2) permits from the director for a structure, obstruction,
deposit, or excavation in a floodway under IC 14-28-1.

SECTION 13. IC 14-28-1-38, AS ADDED BY P.L.214-2014,
SECTION 3, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
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1 JULY 1,2021]: Sec. 38. (a) As used in this section, "permit" means any
2 of the following:
3 (1) A water quality certification from the department of
4 environmental management under IC 13-13-5-1(1) and Section
5 401 of the federal Clean Water Act (33 U.S.C. 1341).
6 2) A permit from the department of environmentat management
7 for wetland activity in a state regulated wetland under
8 1€ 31822
9 ) (2) A permit from the director for a structure, obstruction,
10 deposit, or excavation in a floodway under IC 14-28-1.
11 (b) In establishing the process required under section 37 of this
12 chapter, the department and the department of environmental
13 management shall do the following:
14 (1) Determine:
15 (A) how to inform a person who proposes to perform work for
16 which a permit is required of the need to seek a permit for the
17 work; and
18 (B) how to ensure that a person proposing to perform work for
19 which a permit is required is informed of every state permit
20 the person needs in order to do the work.
21 (2) Change the:
22 (A) application forms;
23 (B) application processes; or
24 (C) application forms and application processes;
25 used by the department and the department of environmental
26 management for purposes of permits as necessary to ensure that
27 a person proposing to perform work for which a permit is required
28 is not required to provide the same information separately to the
29 department and the department of environmental management.
30 (3) Determine how either the department or the department of
31 environmental management may serve as the single point of
32 contact, for purposes of:
33 (A) distributing and receiving permit applications;
34 (B) obtaining information needed to complete the processing
35 of permit applications; and
36 (C) issuing permits;
37 for an applicant who does not need to have independent contact
38 with the department that is not serving as the single point of
39 contact.
40 (4) Create an internal process to ensure that the appropriate office
41 within the department and the department of environmental
42 management receives and timely reviews each permit application.
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1 (5) Ensure that the processing of each permit application is

2 monitored.

3 SECTION 14.1C35-52-13-16 ISREPEALED [EFFECTIVE JULY

4 1, 2021]. See: 16: 1€ 13-30-16-6 defines a erime concerning the

5 environment:

6 SECTION 15. [EFFECTIVE JULY 1, 2021] (a) The general

7 assembly declares that, in repealing IC 13-18-22, it does not intend

8 to affect in any way:

9 (1) the regulation in Indiana of the discharge of dredged or fill
10 material into waters of the United States, including wetlands,
11 under Section 404 of the federal Clean Water Act (33 U.S.C.
12 1344); or
13 (2) the authorization of the state of Indiana to administer the
14 National Pollutant Discharge Elimination System permit
15 program under Section 402 of the federal Clean Water Act
16 (33 U.S.C. 1342).

17 (b) This SECTION expires July 1, 2022.

18 SECTION 16. [EFFECTIVE JULY 1, 2021] (a) The repeal of
19 IC 13-18-22 by this act extinguishes any judicial or administrative
20 proceeding initiated by the department of environmental
21 management or the commissioner of the department of
22 environmental management concerning an alleged violation of:
23 (1) IC 13-18-22;

24 (2) a rule adopted by the environmental rules board
25 concerning IC 13-18-22; or

26 (3) the terms of a permit issued under IC 13-18-22.

27 (b) This SECTION expires July 1, 2022.
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COMMITTEE REPORT

Madam President: The Senate Committee on Environmental Affairs,
to which was referred Senate Bill No. 389, has had the same under
consideration and begs leave to report the same back to the Senate with
the recommendation that said bill be AMENDED as follows:

Page 9, after line 17, begin a new paragraph and insert:

"SECTION 16. [EFFECTIVE JULY 1, 2021] (a) The repeal of
IC 13-18-22 by this act extinguishes any judicial or administrative
proceeding initiated by the department of environmental
management or the commissioner of the department of
environmental management concerning an alleged violation of:

(1) IC 13-18-22;
(2) a rule adopted by the environmental rules board
concerning IC 13-18-22; or
(3) the terms of a permit issued under I1C 13-18-22.
(b) This SECTION expires July 1, 2022.".

and when so amended that said bill do pass.

(Reference is to SB 389 as introduced.)
MESSMER, Chairperson
Committee Vote: Yeas 8, Nays 3.
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